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M E M O R A N D U M
TO:

James M. Flynn, County Manager

FROM:
Michael H. Wojcik, County Solicitor

DATE:

October 19, 2004
RE:
Bill 1549-04

ISSUE


Whether the bill providing for campaign finance reform is a proper exercise of power under home rule?

FACTS
The bill would limit the annual amount of contributions that a “Person” is permitted to make to a candidate for Chief Executive, member of Allegheny County Council, or an Independently Elected County Official to $1,000.  The term “Person” is defined as “any individual, partnership, association or corporation.”  The bill also would limit the annual amount of contributions that a “Political Committee” is permitted to make to a candidate for Chief Executive, member of Allegheny County Council, or an Independently Elected County Official to $5,000.  “Political Committee” is defined as “Any committee, club, association or other group of persons which receives contributions or makes expenditures.”

Additionally, the bill would limit the amount of contributions from political committees in non-election years to $100,000 for “[c]andidates for Chief Executive” and $50,000 for “[c]andidates for County Council and Independently Elected Official.”  The bill would not limit 

a candidate’s personal contributions to the candidate’s own campaign and the bill would not apply to “volunteers.”

The bill would regulate “[a] candidate for Chief Executive, member of Allegheny County Council, or an Independently Elected County Official” to one campaign committee and one checking account “for the office being sought.”  Under the proposal, the candidate must use the “official” checking account to collect all contributions and to make all expenditures associated with the campaign.  If the candidate uses another political or non-political account, the candidate may not use any funds collected in those accounts for any campaign for other office.

Finally, the bill would permit enforcement by (1) requiring the Elections Board to institute a process for complaints and procedures to determine violations; (2) empowering the County Solicitor or any person residing in Allegheny County to file an action to enjoin violations of the bill; (3) permitting the Court to award treble damages if the person or candidate is found to have willfully violated the bill; and awarding the prevailing party attorneys’ fees and costs.

ANALYSIS

Although Allegheny County is a home rule entity, home rule does not mean that the County is an autonomous unit of local government.  On the contrary, all home rule governments are constrained by certain limitations on their powers.  These limitations, to the extent that they apply to the County, are set forth in the Home Rule Charter and Optional Plans Law, 53 Pa.C.S. § 2901, et seq., (“HRC Law”) and the Second Class County Charter Law, 16 P.S. § 6107-C, et seq., (“SCCC Law”).   Several limitations would be implicated by any attempt to impose local limitations on campaign contributions.

First, both the HRC Law and the SCCC Law prohibit home rule governments from exercising powers contrary to statutes that are uniform and applicable throughout the Commonwealth.  In particular, the HRC prohibits a home rule government from exercising “powers contrary to, or in limitation or enlargement of, powers granted by statutes which are applicable in every part of this Commonwealth.”  53 Pa.C.S. § 2962(c)(2).  Clearly, the state Election Code, which includes the Campaign Expense Law, is such a statute.  By seeking to require certain candidates whose campaign finances are governed by a statute of uniform applicability, namely, the Election Code, this bill would limit and enlarge powers granted by the Election Code.  Importantly, in 2001, the Commonwealth Court overturned a provision in a county home rule charter that was inconsistent with the state Election Code.  In re Appointment of District Attorney, 756 A.2d 711 (Pa.Cmmwlth. 2001).

Second, and more importantly, both the HRC Law and the SCCC Law strictly prohibit a home rule government from exercising any powers respecting the registration of voters or in the conduct of elections.  Campaign expenditures are integrally related to the conduct of elections and cannot be parsed from such action.  In fact, the state Campaign Expense Law defines “expenditure” in part as the payment, loan or advancement of money or any valuable thing by a candidate, political committee or other person for the purpose of influencing the outcome of an election.

Third, the bill could be interpreted as expanding impermissibly the restrictions on who may contribute to a campaign as set forth in the state Campaign Expense Law.  For instance, the bill includes corporations in the definition of person and sets a limit on how much a person can contribute to a campaign.  The state Campaign Expense Law prohibits corporations from making political contributions while the bill suggests that a corporation may contribute to County campaigns.

Finally, the enforcement provisions would tend to invite unnecessary litigation.  By permitting any resident of Allegheny County to bring an enforcement action for violations of the bill, and by allowing that person the chance of recovering attorneys’ fees, one could easily foresee the bill being used as a political weapon at worst and fostering frivolous litigation at best.

CONCLUSION
It is the opinion of the Allegheny County Law Department that the County cannot exercise its home rule power to impose limits on campaign fund raising and expenditures in a County-wide election.

