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CLEAN  WATER  ACTION  100 Fifth Ave., Suite 1108, Pittsburgh, PA 15222

(412) 765-3053  *  fax: (412) 765-1737

MEMORANDUM

TO:

Jim Roddey, County Executive



County Council Members



Jack Cambest, County Council Solicitor



Charles McCullough, County Solicitor



Rob Vescio, Legislative Director, County Executive’s office



Amie Downs, Senior Legislative Aide, County Council

FROM:
Myron Arnowitt, Clean Water Action

DATE:

August 20, 2003

RE:

Legal authority of County Council to pass legislation on air pollution

I am writing on behalf of Clean Water Action regarding a number of legal issues that surround two air pollution ordinances before Allegheny County Council, the Bad Actor Provision, and the diesel idling ordinance.  I have attached legal research conducted by Ashley Schannauer, Esq. for Clean Water Action which details the legal basis for County Council to pass legislation on air pollution issues.

In brief, we have found that County Council has been given legislative authority under the Home Rule Charter, and that the Allegheny County Health Department (ACHD) is an administrative agency, implementing existing health ordinances through regulatory and other action.  This is similar to the relationship between the state Department of Environment Protection (DEP) and the PA General Assembly, or the FCC and the U.S. Congress.  Exercise of County Council’s legislative authority regarding air pollution issues is consistent with existing state law, and in no way undermines or reduces ACHD’s existing authority to develop health regulations (subject to the approval of County Council and the County Executive).

As  you are aware, ACHD and the County Law Department have asserted in the past that County Council may not enact legislation concerning air pollution both due to the preemption of health regulatory power by the ACHD over other bodies of government, and due to a restriction in the Second Class County Charter Law that prohibits the County from legislating in a number of areas.  Each of these issues is addressed in detail in the attached memo, however, I will summarize these issues in brief below.

Preemption of health regulatory power by ACHD

Both ACHD and the Law Department have argued that the Local Health Administration Law gives sole public health regulatory power to the Board of Health, preempting other bodies of government, such as County Council, from legislating in this area.  However, there is no explicit granting of exclusive power to ACHD in the Local Health Administration Law, nor does this law explicitly prohibit other governmental bodies from legislating on public health issues.  In fact, because the Local Health Administration Law gives the county commissioners (hence County Council) final approval over ACHD actions, the intent of the law is clearly to make county governments the controlling entity in health regulation.

In addition, there are several important precedents indicating that ACHD does not preempt County Council from legislating on air pollution issues:

· In 1953, two years after the Local Health Administration Law was passed, the PA General Assembly confirmed to Second Class Counties the explicit authority to legislate on air pollution issues.  It is clear that the intent of the General Assembly was to give these county governments, not just health departments, the ability to legislate in this area.

· For three years after ACHD was established by Allegheny County, from 1957-1960, Allegheny County regulated and legislated on air pollution issues separate from ACHD action.  The County Commissioners exercised their power through the County Smoke Control Ordinance, and this legislation was administered by the County Bureau of Smoke Control, which was separate from ACHD.  There is a clear local precedent for the County to enact air pollution laws outside of ACHD.

· There is also precedence for County Council to legislate based on actions of Philadelphia City Council.  Philadelphia, like Allegheny County, has a county air pollution program, that is administered by the Philadelphia Department of Public Health.  Philadelphia City Council has passed air pollution laws that require their health department to enact programs and develop regulations.  These laws did not originate in the Philadelphia Department of Public Health.

Second Class County Charter Law

The Second Class County Charter Law prohibits home rule counties from legislating in a number of areas, including health pertaining to the manufacture and sale of goods and services unless the County law is uniform with state laws and regulations.  As laws regarding air pollution are not specifically regulating the manufacture or sale of goods and services (no companies produce pollution as a product for sale), this restriction would not apply to air pollution ordinances.  In addition, any County air pollution ordinance would be wholly consistent with the relevant state air pollution law, the Air Pollution Control Act.  The APCA specifically allows counties and municipalities to enact air pollution legislation, as long as these laws are not weaker than the APCA.

I hope that you have found this information helpful in your deliberations regarding these air pollution ordinances.  The Bad Actor Provision is an important piece of legislation that Allegheny County needs to ensure that companies comply with existing air pollution laws.  The recent EPA audit of ACHD’s Air Quality Program indicated a number of serious problems with enforcement by ACHD.  The Bad Actor Provision will provide a useful incentive for all companies to comply with our air pollution rules.

Allegheny County clearly has the legal authority to pass the Bad Actor Provision, and we urge you to enact it in the near future.  If you have questions concerning this information, please feel free to contact me at 412-765-3053, ext. 203, or by e-mail at marnowitt@cleanwater.org.  Thank you for your time and attention to this matter.

